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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE(FTC) 

SONITPUR AT TEZPUR 

PRESENT : R Baruah, 

   Addl. Sessions Judge(FTC), 

   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 36 (S-4) OF 2018 

 

1. Sri Danda Bora, 

S/O Late DebanandraNath Bora,  

Resident of NaharjanTiniali, 

PS – Bokakhat, 

Dist. Golaghat(Assam)………………………...the Appellant. 

   - Versus – 

1. State of Assam 

2. MdJamaluddin, 

S/o Late Alafiz Ali, 

Resident of Amolapam,  

PS – Tezpur, 

Dist - Sonitpur, Assam…………………….. Respondents/OP. 

 

A P P E A R A N C E 

 

For the Appellant : SK Singh & T Ghosh, 

Ld. Advocates.  

 

For the State  : JBaruah&ABaruah, 

    LdAddl.P.Ps. 

None appeared for the respondent No.2/ informant. 

   

Date of Hearing : 06-05-2019.  

 

Date of Judgment : 21-05-2019. 
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J U D G M E N T 

 

1. This appeal is directed against the Judgment and Order dated 04-09-2018 

passed by Ld. Judicial Magistrate, 1st Class,Tezpur in GR Case No.2950/2015 

convicting the accused/appellant U/S279/304-A of IPC and sentencing him to 

undergo rigorous imprisonment for 3(three) months for the offence under Section 

279 of IPC & to undergo further Rigorous Imprisonment for 6(six) months and to 

pay a fine of Rs.5000/-(rupees five thousand), i/d of payment, the accused is to 

undergo imprisonment for another 15 days.  

 

2. The brief fact of the case is that on 3.11.15 one Md. Jamaluddin lodged an 

FIR alleging that on 25.10.2015 at around 5.30 PM his 5 years old daughter was 

trying to cross the PWD road near Tezpur University when one vehicle bearing Reg. 

No. AS 03 / H 2623 which was coming from Tezpur town towards Napam in a rash 

and negligent manner hit his daughter as a result of which his daughter sustained 

grievous injuries. Immediately, she was admitted at Mission Hospital Tezpur and 

during treatment, she succumbed to her injuries on 25.10.2015. As the informant 

was busy in the last rites, there was delay in filing the FIR. Hence, he requested for 

proper enquiry. 

 

3. After filing of the charge sheet of GR Case No. 2950/2015 by the 

Investigating Officer, the ld. CJM, Sonitpur, was pleased to transfer the case to the 

Court of Ld. JMFC, Sonitpur, Tezpur for disposal. Thereafter the Ld. JMFC, Sonitpur 

at Tezpur tried the case and after completion of the trial the Ld. JMFC, Sonitpur at 

Tezpur vide her judgment and order passed on 04/09/2018 convicted and 

sentenced the accused person/appellant as mention above. 

 

4. Being aggrieved and dissatisfied by aforesaid order and Judgment, the 

accused/appellant preferred this appeal on the following grounds: 

1. In the present case none of the witnesses have stated about any rash and 

negligent driving by the accused. The only witness who spoke about rash 

and negligent driving was Jamaluddin, who did not witness the accident. 

Hence, conviction u/s 279 of the IPC is unsustainable.  
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2. The trial court failed to appreciate the evidence of PW 1, the informant. The 

PW 1 in his chief stated that a Santro car moving towards Tezpur University 

in high speed hit his daughter aged about 4 years while she was trying to 

cross the road. The informant claimed that he was near a shop where the 

accident took place and he, with the help of others, took his daughter to 

Mission Hospital. The said PW further identified  the accused in the court.  In 

cross examination he for the first time identified the accused. It is cleared 

that he has not witnessed the incident as such there is no question for him 

to say on rash and negligent driving.  

3. The PW 2 said that the accident took place near his shop. He said that the 

offending vehicle entered inside the Tezpur University and the injured girl 

was taken by her father to the hospital. They had gone inside the Tezpur 

University in search of the offending vehicle. In cross the PW 2 said that 

there were three or four person inside the vehicle. Both male and female 

persons were inside the vehicle. He saw one girl along with the driver inside 

the offending vehicle. The said witness could not say whether the person 

who was sitting in the driving sit at the time of occurrence was the same 

person whom he seen at University gate. He does not know the name of the 

accused standing in the dock. He waited there for ten minutes and on arrival 

of police he left the place. From the statement it is clear that PW 2 could not 

affirm as to who was driving the vehicle at the time of accident, nor he 

identified the accused.  

4. The PW 3 stated that he witnessed the accident and the Santro car hit the 

minor girl when she was trying to cross the road. The PW 3 further stated 

that the accused was driving the Santro Car. In cross-examination PW 3 

clearly said that the car did not stop at the place of occurrence. There were 

three or four persons in the vehicle. He chased the driver up to the 

University and brought the driver to his house, and after half an hour 

handed over to the police. PW 3 further said that he along with Gajibur, 

Jamaluddin (informant) and Nurul Islam went to the university to nab the 

accused and during that time the injured girl was lying on the middle of the 

road. Hence, it can be said that the injured girl did not flung on the bamboo 

tree. PW 3 further claimed that at the time of handing over the accused to 

police, the informant was present. Police never called him to identify the 
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accused at any point of time.  If the accused was available at the place of 

accident on the day of accident, why he was not arrested on that day and he 

could be arrested only on 03.11.2015.  

A comparison of evidence of PW 1 and PW 2 are contradictory to 

each other. The informant said that he took his daughter to hospital 

immediately but PW 3 claims that Jamaluddin was present with him for half 

an hour and they together nabbed the accused and handed over to the 

police and all this time the injured girl was lying on the middle of the road. 

5. The PW 4 in cross examination said that he did not witness the accident and 

he could not say as to what vehicle hit the girl.  

6. The PW 6 (I.O.) in cross examination confirms that he recorded the 

statement of Gajibur Rahman, Hasen Ali and Nurul Islam on 25.10.2015 

based upon the GD entry No. 447 dtd. 25.10.15 and basing upon the said 

GD Entry the vehicle was examined by the MVI and Post Mortem 

examination of deceased was conducted. The I.O. did not submit the 

relevant GD Entry, which was, for all practical purpose, the First Information 

Report. The entire investigation got over by the time the actual FIR was 

received and registered. The entire investigation proceeded on the basis of 

the GD Entry, but an extract copy of the same was never brought on record. 

Ext. 1 (FIR) was hit by section 162 of Cr.P.C. The PW 6 said that he seized 

the vehicle at the place of occurrence itself, then he is obliged to state as to 

where the driver had gone and as to why the driver was not arrested on the 

day of incident.  

7. There are omissions in the prosecution story as well as in the statements 

recorded by police of the prosecution witnesses amounting to contradiction. 

The I.O. stated that no witnesses stated before him that the offending 

vehicle fled away from the place of occurrence. The I.O. stated that accused 

Danda Bora himself confessed his guilt but he did not feel the necessity of 

getting his statement recorded either by himself or by the Magistrate. PW 6 

admitted that none of the witnesses namely Gajibur, Hasen and Nurul Islam 

stated before him that the driver of the vehicle drove in rash and negligent 

manner. The I.O. admitted that the informant was not present at the place 

of occurrence.  
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8. The cross examination of I.O. brings many contradictions which are as 

follows: 

a. PW 1 said that the car moving in high speed hit his daughter.  The 

I.O. clarified that the informant was not present at place of 

occurrence. 

b. The PW 2 could not affirm who was driving the vehicle. The said 

vehicle was driven in rash and negligent manner. The I.O. said that 

PW 2 never stated that the accused was driving the vehicle in rash 

and negligent manner nor the injured girl flung into the bamboo tree.  

c. The PW 3 said that he witnessed the accident. He witnessed that the 

Santro Car hit the minor girl when she was trying to cross the road. 

But the I.O. confirmed that the witnesses neverstated before him 

that the vehicle was driven in rash and negligent manner. The PW 3 

said that he chased the driver and brought him to the house from the 

university but the I.O. confirmed having arrested the accused on 

03.11.2015 at the Police Station and not from the house of PW 3.  

9. The ld. Trial court erroneously appreciated the evidence of PW 2 and PW 3 

and held that vehicle was driven in rash and negligent manner, when the 

said witnesses were silent while recording the statement u/s 161.  

10. The Ld. Trial Court has not applied her mind judiciously while passing the 

judgment, which needs to be set aside.  

 

5.   On the rival submissions of the parties, the following points are to be 

determined; 

i) Whether the judgment and order of the learned trial court is 

based on proper appreciation of evidence available in the record?  

ii) Whether the judgment and order of the learned trial court needs 

interference? 

6.     I have carefully gone through the record of the case and heard the 

learned advocates for both the sides. The evidences adduced by the witnesses 

reflected in the judgment of the learned trial court. 

7.     The Learned Advocates for the appellant argued that the conviction 

of the accused appellant cannot be sustained in view of the grounds mentioned in 
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the appeal. On the other hand, learned Addl. PPs have submitted that the judgment 

and order passed by the learned Trial Court has considered the evidence in true 

perspectives and rightly convicted the accused/appellant.  

8.    In Brajalal Deb and ors. --vs-- State of Tripura and ors 

(reported in 2011 (4) GLT 103) the hon’ble Gauhati High Court observed as follows; 

“ ( 17 ) In so far as the specific deficiencies pointed out by Mr. 

KarBhowmik, on the earliest information received by the police not being the 

starting point of the criminal process or where the pond from where the 

injured witnesses rushed to the P. O. , not being reflected in the I. O's. 

sketch map, these undoubtedly are deficiencies in this criminal investigation. 

But the important question is, whether the accused will have to be acquitted 

on that score. in my opinion the answer has to be in the negative since, 

truthfulness of the prosecution case has to be judged on the basis of the 

evidence available. The only rider in such cases is that, the Court is required 

to be cautions, while evaluating the evidence. Defective investigation need 

not necessarily lead to rejection of the prosecution case when the incident is 

otherwise proved. This approach finds support from the decision 

inVisveswaran Vs. State Rep. by S. D. M. , of the Supreme Court reported in 

(2003) 6 SCC 73. ” 

9.    The PW 1 is the informant. He during cross-examination specifically 

said that he is noticing the accused for the first time, but others saw him. He also 

said that he was not present at the place of accident. Hence it can be concluded 

that PW 1 is not an eye witness of the accident. The PW1 in his evidence also said 

that he was in a nearby shop and with the help of nearby people he took his 

daughter to Mission Hospital. It cannot be expected that a father would remain at 

the place of accident without taking his daughter to the hospital immediately.  

10.    The Ld. Trial Court has taken into consideration the evidence of PW 2 

and PW 3 to be the eye witness of the occurrence. The PW 2 said that the Santro 

Car in a very bad manner came from Tezpur side towards Tezpur University and 

dashed the daughter of the informant who was crossing the road and flung her to 

nearby bamboo tree. PW 2 said that he saw the accident. The PW 3 also said that 
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the vehicle came in high speed and dashed the girl who was about to cross the 

road.  

  The Ld. Advocate for the appellant has argued that the PW 2 and PW 3 had 

never mentioned before the I.O. that the offending vehicle was driven in rash and 

negligent manner and the same was confirmed by the I.O.  

The division bench of the Gauhati High Court in Bimal Chandra Sarkar 

v/s  State of Tripura  ( reported in (2010)4GLR 567 )observed;” It is noticed 

from the cross examination of the witnesses that the attention of the respective 

witness was drawn to his or her previous statements recorded under section 

161,Cr.P.C and the statement made in the examination-in-chief did not find place in 

the previous statement, therefore, evidence of the respective witnesses appearing 

in the examination-in-chief cannot hold good. ” 

  The above argument for the Ld. Advocate for the appellant cannot be 

accepted in view of the fact that attention of the witnesses were not drawn to their 

previous statements recorded under section 161 of Cr.P.C during cross-examination. 

On perusal of the statements of PW 2 and PW 3 it is seen that they have mentioned 

that the vehicle was driven in a bad manner and in high speed. It should be 

remembered that the PW 2 read up to class V-VI (as per PW 2 in cross examination) 

and the PW 3 is illiterate (he put thumb impression in his evidence). It cannot be 

expected that the term used by PW 2 and PW 3 regarding the manner of driving 

should be as per the definition in the Statute book, so charged. They are villagers 

and they can also make an idea and saywhether a vehicle is driven as required to 

be driven on the road near their locality. The road goes towards a university and it 

can be held that many vehicles ply towards university regularly. The people of the 

locality can well say whether a vehicle is driven on the road as per the condition of 

the road. Both the PW 2 and PW 3 have mentioned that they noticed the Santro car 

driven in a bad manner and in high speed. The PW 3 specifically mentioned that it 

was the accused who drove the vehicle on the day of occurrence.  

11.    It is argued by the Ld. Advocate for the appellant that I.O. stated 

that he seized the vehicle at the place of occurrence itself then he is obliged to state 
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as to where the driver had gone and as to why the driver was not arrested on the 

day of accident.  

   The I.O. during cross examination has mentioned that the accused 

was arrested at police station on 03.11.2015 as because there was no FIR lodged 

against the accused till 02.11.2015 hence he did not arrested the accused till that 

day. It is to be seen that the I.O. has mentioned in his cross-examination that the 

offending vehicle was seized after 45 minutes of the accident from the place of 

occurrence. Though the seizure list not exhibited by the prosecution during trial, it is 

seen that the seizure was made on 25.10.2015 from owner/driver Danda Bora, s/o- 

Late DebendraNath Bora. The documents seized as per seizure list are registration 

card of vehicle AS-03/H2623, vehicle bearing registration no. AS-03/H2623, 

insurance policy and driving license standing in the name of Danda Bora. It is seen 

from the seizure list that seized document were given on zimma. The statement of 

I.O. regarding seizure of vehicle from the place of occurrence proves that the 

vehicle was seized by the police from the accused just after the accident. The fact 

that I.O. did not arrest the accused on the day of accident itself may be termed as 

ignorance of the I.O. In case of cognizable offence the police can arrest without any 

formal FIR. Nothing is brought by the defence during trial that the vehicle and 

documents were not seized on the day of accident or just after the accident.  

12.   It is also argued by the ld. Advocate for the appellant that the investigation 

was completed prior to lodging of formal FIR, on the basis of GDE No. 447 dtd. 

25.10.2015, and the extract copy of the same not submitted by the I.O. It is also 

submitted that entire investigation proceeded on the basis of the GD Entry No. 447 

dtd. 25.10.2015 and the FIR (Ext. 1) was hit by section 162 of the Cr.P.C.  

  In(Sajid Hussain (Md) &Ors vs State of Assam & ANR) (reported in 

2016 (4) GLT) the Hon’ble Gauhati High Court held; 

“ 69. Having said so, it is the duty of the police to take immediate 

action on receipt of information about commission of the cognizable offence. 

Police cannot wait and defer investigation till lodging of the first information 

in the prescribed manner when it has credible information with it about 

commission of a cognizable offence. Therefore, action of the police (PW14 
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and 15) in stating investigation of receipt of GD Entry was fully justified and 

no fault can be found with such approach. 

70. Therefore, written Ejahar lodged by PW1 at 11.45 pm on 

05.03.2003 is the FIR where he mentioned the names of the accused 

persons. That being the position, question of any second FIR being filed or 

the written Ejahar being hit by section 162 Cr.P.C would not arise. That 

apart, the debate as to whether the GD Entry is the FIR or the written Ejahar 

is the FIR has become largely academic when we consider the evidence 

which surfaced during the trial and which we have carefully analyzed above. 

Whether it is the GD Entry or the written Ejahar detailed particulars of the 

offence or that of the accused need not be mentioned. ” 

   The I.O. (PW 6) has mentioned in cross examination that he 

conducted the investigation vide GDE No. 447 dtd. 25.10.2015. He also recorded 

the statements of the witnesses as per the GD Entry No. 447 dtd. 25.10.2015. It 

should be noted that the PW 6 mentioned that he did not arrested the accused till 

02.11.2015 because no FIR was filed against him. The PW 3 is specific that the 

accused was the driver of the offending vehicle. It is already discussed that the 

vehicle was seized just after the occurrence. It is known fact that authority would 

not seize any article without maintaining proper documents, and the document is 

available in the record. The defence knew that on the basis of the GD Entry No. 447 

dtd. 25.10.2015 the seized vehicle was examined by the MVI (Motor Vehicle 

Inspector). The defence during cross-examination of the IO (PW6) referred to the 

fact that the vehicle was examined by the MVI based upon the GD Entry dated 

25/10/2015. Without the documents how would the MVI know whose vehicle he is 

examining? The MVI report is available in the case record. The I.O. also said that on 

03.11.2015 he arrested the accused, who is the owner and driver of the vehicle. 

The owner and driver of the vehicle is the accused. In view of the same I am of the 

opinion that furnishing extract copy of GD Entry No. 447 dtd. 25.10.2015 to the 

accused is of less relevance. 

13.    Basing upon the evidence adduced by the prosecution witnesses and 

the principles enumerated by the Hon’ble High Court as reflected in (2017) 6 GLR 

624 and AIR 2012 SC 2986, the learned Trial Court rightly concluded regarding the 

complicity on the part of the accused.  
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14.     The Ld. Trial Court has rightly came to the conclusion that accused 

drove the vehicle in abnormal speed and due to his negligence cause the accident 

which led to the death of the minor girl. The learned trial court has rightly convicted 

the accused/appellant  

15.    The Ld. Trial Court has considered the quantum of sentence 

reasonably. There is no scope left for interference so far as the sentence is 

concerned. 

16.    Accordingly, the judgment and order of the learned trial court is 

upheld. 

17.    The seized vehicle along with its documents be returned to its owner 

without any condition. 

18.    Accused is directed to surrender before the Learned trial court on or 

before 21.06.2019. 

19.    Let the LCR be sent back to the court of learned trial court, along 

with the copy of this judgment.  

Given under my Hand and Seal of this Court on this the 21stof May, 2019. 

 

(R Baruah) 

       Addl. SessionsJudge(FTC), 

           Sonitpur,Tezpur. 

Dictated and corrected by me. 

 

( R Baruah) 

Addl. Sessions Judge (FTC),  

   Sonitpur,Tezpur. 

 

Dictation taken and transcribed by me: 

(Smt. Pori Das), Steno. 


